PURCHASE ORDER TERMS AND CONDITIONS

ACCEPTANCE.  Vendor has read and understands this purchase order and agrees that either written acceptance or commencement of any work, service or shipping of goods under this order shall constitute Vendor’s acceptance of these terms and conditions only.  All terms and conditions proposed by Vendor which are different from or in addition to those set forth in this order are unacceptable to Buyer, are expressly rejected by Buyer, and shall not become a part of this order.

SPECIFICATIONS.  Vendor will furnish goods and services as previously or herein specified or described by the Buyer and as previously or hereinafter shown, furnished or represented by the Vendor as to materials, design, samples, style, fit, color and quantity all in accordance with Buyer’s Vendor Operations Manual ("BVOM").  At Buyer’s option, it may return to Vendor goods or services rejected for failure to meet any specifications or required quality and for reasons specified in Buyer’s Vendor Operations Manual.

SHIPPING, PACKAGING AND BILLING.  Vendor agrees to properly pack, mark and ship goods in accordance with the requirements of Vendor Relations Manual.  No charges shall be allowed for boxing, crating or other packaging unless agreed to in writing.

DELIVERY SCHEDULES.  Deliveries shall be made in both quantities and at times specified in this purchase order and in compliance with BVOM.  Buyer shall not be required to make payment for goods delivered to Buyer which are in excess of quantities in Buyer’s delivery schedules. Buyer may change the rate of scheduled shipments or direct temporary suspension of scheduled shipments, neither of which shall entitle Vendor to a modification of the price for goods or services covered by this order.  All late deliveries are subject to late delivery damages as specified in BVOM.

EXPEDITED SHIPMENTS.  If Vendor’s acts or omissions result in Vendor’s failure to meet Buyer’s delivery schedules and requirements and Buyer requires a more expeditious method of transportation for the goods than the transportation method originally specified by Buyer, Vendor shall, at Buyer’s option, (a) promptly reimburse Buyer the difference in cost between the more expeditious method and the original method, (b) allow Buyer to reduce its payment of Vendor’s invoices by such differences, or (c) ship the goods as expeditiously as possible at Vendor’s expense and invoice Buyer for the amount which Buyer would have paid for normal shipment.

CHANGE ORDERS.  Buyer reserves the right at any time to direct changes or cause Vendor to make changes, to specifications of the goods or to otherwise change the scope of the work covered by this order, including work with respect to such matters as inspection, testing or quality control, and Vendor agrees to promptly make such changes.

INSPECTION.  Vendor agrees that Buyer shall have the right to enter Vendor’s production facilities at reasonable times to inspect the facilities, goods, materials and any property of Buyer covered by this order.  Buyer’s inspection of goods, whether during manufacture or storage, prior to shipment or after delivery, shall not constitute acceptance of any work-in-process, furnished goods or inventory.

NONCONFORMING GOODS.  To the extent Buyer rejects goods as nonconforming, the quantities under this order will automatically be reduced unless Buyer otherwise notifies Vendor.  Vendor will not replace quantities so reduced without a new order or schedules from Buyer.  Nonconforming goods or services may be disposed of in accordance with BVOM.  Payment for nonconforming goods shall not constitute an acceptance thereof or limit or impair Buyer’s right to assert any legal or equitable remedy, or relieve Vendor from Vendor’s liability for defects therein.

WARRANTY.  Vendor expressly warrants that the goods or services covered by this order will conform to the specifications, drawings, samples or descriptions furnished to or by Buyer, and will be merchantable, of good material and workmanship, free from defects and in compliance with all the terms and conditions of this purchase order.  In addition, Vendor acknowledges that Vendor knows of Buyer's intended use of the goods and services ordered herein for Buyer's catalogue customer business and expressly warrants that all goods and services covered by this order which have been selected, designed, manufactured or assembled by Vendor based upon Buyer's stated use, will be fit and sufficient for the particular purposes intended by Buyer.  Vendor further warrants that the title to the goods conveyed by Vendor to Buyer shall be good and its transfer rightful, that the goods shall be delivered free from any security interest, lien or other encumbrance, and that the goods shall be delivered free of any claim by any third person by way of infringement or the like, regardless of whether such infringement arises out of compliance with specifications furnished to Vendor by Buyer or any other party.  Any disclaimer of the express warranties in this paragraph or of implied warranties of merchantability or fitness for a particular purpose shall be ineffective.

MATERIALS AND INGREDIENTS DISCLOSURE AND SPECIAL WARNINGS AND INSTRUCTIONS.  Vendor shall promptly furnish to Buyer: (a) a list of all materials and ingredients in the goods purchased hereunder, all of which Vendor warrants are in compliance with all applicable laws and regulations, (b) the amount of one or more materials and ingredients, and (c) information concerning any changes in or additions to such materials and ingredients and any other information required by BVOM.

INSOLVENCY.  Buyer may immediately cancel this order without liability to Vendor in the event of the happening of any of the following or any other comparable event: (a) insolvency of the Vendor, (b) filing of a voluntary petition in bankruptcy or reorganization by Vendor, (c) filing of any involuntary petition in bankruptcy against Vendor, (d) appointment of a receiver or trustee for Vendor, or (e) execution of an assignment for the benefit of creditors by Vendor or an attachment of all or a significant portion of Vendor’s assets.

CANCELLATION FOR BREACH.  Buyer reserves the right to cancel all or any part of this order, without liability to Vendor if Vendor (a) repudiates or breaches any of the material terms of this order, including Vendor’s warranties, (b) fails to ship the goods ordered on the ship-by date, (c) fails to perform services or deliver goods as specified by Buyer in this order, (d) fails to make timely and proper completion of services or delivery of goods, or (e) fails to conform to the terms and conditions of BVOM. Vendor may liquidate cancelled merchandise if: (A) the goods contain no Garnet Hill labels, packaging or reference. (B) the goods are not represented as Garnet Hill’s own and (C) the goods are not liquidated in a market where Garnet Hill competes. 

TERMINATION.  In addition to any other rights of Buyer to cancel or terminate this order, Buyer may, at its option, immediately terminate all or any part of this order, at any time and for any reason, by giving written notice to Vendor.  Upon such termination, without any cause under any other provisions of this purchase order, Buyer shall pay to Vendor only the following amounts: (a) the order price for all goods or services which have been completed and/or shipped in accordance with this order and not previously paid for, and (b) the actual costs of work-in-process and raw materials incurred by Vendor in furnishing the goods or services specifically for this order to the extent such costs are reasonable in amount.  Buyer will make no payments for finished goods, work-in-process or raw materials fabricated or procured by Vendor in amounts in excess of those authorized neither in delivery releases nor for any undelivered goods which are in Vendor’s standard stock or which are readily marketable.  Payments made under this paragraph shall not exceed the aggregate price payable by Buyer for finished goods which would be produced by Vendor under delivery or release schedules outstanding at the date of termination.  Except as provided in this paragraph, Buyer shall not be liable for and shall not be required to make payments to Vendor, directly or on account of claims by Vendor’s subcontractors, for loss of anticipated profit, unabsorbed overhead, interest on claims, product development and design costs or any other similar such costs from termination of this order.

INTELLECTUAL PROPERTY, COPYRIGHTS, TRADEMARKS, TRADENAMES AND PATENTS.  Vendor agrees:  (a) to defend, hold harmless and indemnify Buyer, its successors, assigns, customers, agents and employees against all claims, demands, losses, suits, damages, liability and expenses (including reasonable attorneys fees)arising out of any suit, claim, administrative proceeding, or action for actual or alleged direct or contributory infringement of, or inducement to infringe, or violation of, any United States or foreign patent, trademark, tradename, copyright, secret process, or other intellectual property right, by reason of the manufacture, use, sale, resale, or other use of the goods or services ordered hereunder, including infringement arising out of compliance with specifications furnished by Buyer, or for actual or alleged misuse or misappropriation of a trade secret resulting directly or indirectly from Vendor's actions; (b) to waive any claim against Buyer under the Uniform Commercial Code or otherwise, including any hold harmless or similar claim, in any way related to a claim asserted against Vendor or Buyer for patent, trademark, tradename, copyright or intellectual property right infringement or the like including claims arising out of compliance with specifications furnished by Buyer; and (c) to grant to Buyer a worldwide, nonexclusive, royalty-free, irrevocable license to repair and have repaired, to reconstruct and have reconstructed and otherwise to service the goods ordered hereunder.  Vendor, to the extent it may legally do so, assigns to Buyer, all right, title and interest in and to all trademarks, trade names, copyrights and intellectual property rights in any material or goods created for Buyer under this order.  In addition, Vendor shall, upon demand, at Vendor's expense, with counsel, attorneys or other representatives acceptable to Buyer, defend any suit administrative proceeding or claim brought against Buyer by any third party to the extent that it is based on any claims, demands, losses, suits, damages, liability or expenses arising against Buyer under this paragraph.

INDEMNIFICATION:  Vendor agrees to hold harmless and to indemnify Buyer, its successors and assigns, customers, employees and agents from and against any loss, expenses (including reasonable attorneys fees) and/or damages to property or bodily injury (including death) arising from or out of:  (a) Vendor's performance of any work on Buyer's premises or Vendor's use of any property of Buyer, whether on or off its premises; (b) the purchase, sale or use of the goods supplied by Vendor under this purchase order, and (c) the failure of said goods to comply with the terms and conditions of this purchase order.

REMEDIES: Any disclaimer or limitation of remedies for breach of warranties or other contractual obligations of Vendor shall be ineffective.  Vendor shall compensate Buyer for damages and costs incurred by Buyer as provided by Buyer in BVOM, for inspection, return shipment or rendering goods acceptable in connection with the rejection of goods or packaging.  Vendor shall reimburse Buyer for all administrative expenses and lost profits associated with back orders or order cancellations due to rejection of goods, late delivery or delivery of insufficient quantities.  The rights and remedies reserved to Buyer in this purchase order or in the BVOM shall be cumulative and in addition to any other or further remedies provided at law or in equity.

PROTECTION OF TRADEMARKS, PROPRIETARY INFORMATION AND CONFIDENTIALITY.  Vendor shall not without first obtaining the prior written consent of Buyer, in any manner advertise or publish the fact that Vendor has contracted to furnish Buyer the goods or services herein ordered or use any trade names, trademarks, or proprietary information of Buyer in Vendor’s advertising and promotional materials.  Buyer provides such information to Vendor in reliance on Vendor’s agreement to hold the same confidential and its agreement that it will not copy or modify any of such information and will not permit any third party to do so.  In the event of Vendor’s breach of any of the provisions in this paragraph Buyer shall have the right to cancel the undelivered portion of any goods and services covered by this order and shall not be required to make further payments except for conforming goods delivered or services rendered prior to cancellation.

LEGAL COMPLIANCE.  Vendor guarantees, warrants and agrees that the goods and services being purchased by Buyer under this purchase order are produced in compliance with, and upon delivery to Buyer, meet and comply with all requirements of foreign, federal, state, local and other relevant statutes, laws, rules, regulations, orders, and ordinances applicable to them or to Vendor, including without limitation, the Flammable Fabrics Act, the Consumer Products Safety Act, the Federal Hazardous Substances Act and all state consumer protection acts.  Vendor further agrees that upon the failure of any goods or services to comply with the provisions of this paragraph it will be liable to and will promptly pay Buyer, Buyer’s cost of the goods, freight and insurance to and from Buyer’s warehouse, Buyer’s cost of any recall and/or replacement of the goods, and because of Buyer’s difficulties of proving its actual losses from such actions, including without limitation a product recall, as liquidated damages and not as a penalty, an additional amount equal to 50% of the Buyer’s cost of purchasing from Vendor the goods which do not meet the requirements of this paragraph.  Vendor agrees that Buyer may, upon notice to Vendor, offset any amounts owed to Vendor against the damages Vendor has agreed, in the immediately preceding sentence, to pay to Buyer.

NO IMPLIED WAIVER.  The failure of any party herein at any time to require the performance by the other party hereto of any provision of this purchase order shall in no way affect the right to require such performance at any time thereafter, nor shall the waiver by either party of a breach of any provision of this purchase order constitute a waiver of any succeeding breach of the same or of any other provision of this purchase order.

NON-ASSIGNMENT; RELATIONSHIP OF PARTIES.  Vendor may not assign, delegate or subcontract its performance, obligations and duties under this purchase order or this order itself without Buyer’s prior written consent.  Vendor and Buyer are independent contracting parties, and neither is the agent of the other.

GOVERNING LAW.  This order shall be deemed made in Ohio, USA, and is to be construed in accordance with and governed by the laws of the State of Ohio and the United States of America.  All claims, actions, lawsuits, or causes of action arising out of or because of this order may only be brought in the state and federal courts serving Hamilton County, Ohio, and Vendor agrees to said courts as the exclusive forum therefore and agrees to the exclusive jurisdiction of said courts for all such purposes.

NOTICES.  Whenever by the terms hereof notice or demand or other communication shall or may be given by one party to the other, it shall be in writing addressed to the party for which it is intended at the address provided in this purchase order.

TAXES.  Any present or future sales, use, privilege, occupation, excise, value-added or other tax, fees or charges of any nature whatsoever imposed by any governmental authority on the transaction set forth in this purchase order shall be paid by Vendor.  No such taxes, charges, fees, etc. shall be paid by Vendor on behalf of Buyer without Buyer’s prior written consent.  In the event that Buyer is required to pay any such taxes, fees or charges, Vendor shall reimburse Buyer therefore.

ENTIRE AGREEMENT.  This order, together with its attachments, exhibits, supplements, and the BVDM specifically referenced in this purchase order, constitutes the entire agreement between Vendor and Buyer with respect to the order contained herein and supersedes all prior oral or written representations and agreements.  This order may only be modified by a writing executed by Buyer. The buyer is not responsible for any excess raw materials, finding, finished goods or excess capacity created as a result of filling the order.
